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sale, if it is a business exchange for
the benefit of both parties, and there
is no evidence of donative intent, the
deduction
will be denied. In the case
Limitations on the
Charitable
of a bargain sale to a qualified
charitable organization, part of the
difference between the fair market
value and the selling price can be
claimed as a charitable deduction
where there is donative intent. The
basis of the property must be allo
cated between the sale and the gift
portion, so that some gain will be
recognized and the charitable
deduction will be reduced.
Example: An individual sells a
painting to a museum for $21,000,
which has a fair market value of
$28,000 and a basis of $10,000.
Individuals and Corporations
Three-fourths of the cost
(21,000/28,000) would be allocated
After the 1978 Revenue Act
to the sale and one-fourth
(7,000/28,000) to the gift. A gain of
$13,500
($21,000-$7,500) is recog
Caroline D. Strobel, CMA, CPA, Ph.D.
nized. The allowable contribution
is $4,500 ($7,000-$2,500).
A contribution must be paid in
cash or other property before the end
of the tax year regardless of the
method of accounting being
Since the Revenue Act of 1917, transfer of money or property to a employed by an individual. If a con
Congress has provided a charitable qualified organization made by the tribution is charged to a bank credit
deduction for individuals in deter taxpayer without receipt or expecta card, it may be deducted only in the
mining taxable income. That act pro tion of financial or economic benefit year that the bank is actually paid.
vided for a deduction up to an commensurate with the money or There is a limited exception to the
amount equal to 15% of taxable net property transferred [Reg. 1.170A — “year of payment” rule for corpora
income. (For gifts to certain charita 1 (C) (5)]. If there is an expectation of tions on an accrual accounting
ble organizations.) Prior to 1936, cor financial or economic benefit, the basis. A corporation may elect to
porations could take a deduction for payment or transfer may, however, treat all or part of a contribution as
charitable donations only if the gifts be deductible as an ordinary busi being made within the year if the
were closely enough related to the ness expense. A deduction is not board of directors authorized the
conduct of their business to qualify allowed for contributed services; contribution during the year, and the
as a business expense. The Revenue however, out-of-pocket expenses contribution is paid on or before the
Act of 1935, authorized corporate paid while rendering services with 15th day of the third month following
deductions for gifts to or for the use out compensation to a charitable the close of the taxable year. This
of certain charitable organizations. organization are deductible as con allows a corporation to manage its
With the enactment of the 1954 tributions. For example, a deduction gift-giving in such a way that it can
Code, these separate rules were is allowed for the cost and mainte fully utilize its charitable contribu
combined into a single code section nance of uniforms that do not have tion deduction limitation [Sec. 170
[Sec. 170]. The charitable contribu general utility, but are worn while (a)].
tion deduction was greatly modified performing charitable services, such
A charitable contribution deduc
by the 1969 Tax Reform Act when an as Girl Scout or hospital auxiliary tion will not be allowed for the con
elaborate system of rules to equalize uniforms.
tribution of an interest in property
the tax benefits of cash gifts and
which consists of less than the entire
In
the
case
of
a
part
sale
—
part
gifts of property was instituted. The
interest in the property except to the
gift,
if
the
value
of
the
benefit
or
con

purpose of this article is to discuss
extent
the deduction would have
these complex rules which limit the sideration received is less than the been allowable if made in trust. This
amount that can be taken as a fair value of the property transferred, has the practical effect of denying
charitable deduction in any year, in the difference will be deductible as a contributions of partial interests.
cluding the changes made by the charitable contribution. For exam
Example: Gatch Realty donates an
ple, a fifty dollar ticket to a heart fund
1978 Revenue Act.
office in its building to the local
benefit banquet will be deductible to
Charitable Contributions
Community Chest. The fair rental
the extent it exceeds the value of the
To be deductible, a contribution meal [Rev. Rul. 67.246,1967-2
value of the office would be denied
must be a gift which is a voluntary CB104]. In the case of a bargain
as a charitable contribution.
Contribution
Deduction
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receives substantial support from
the general public. Examples of a
Contributions are deductible only public charity are the Girl Scouts of
if they are made to one of the follow America, the American Heart Asso
ciation, local churches, art museums
ing types of organizations:
and symphony orchestras. In addi
1. A state, U.S. possession, or po tion, there are two other types of
litical subdivision thereof, the charities which are treated much like
United States or the District of a public charity for purposes of ap
Columbia, for public use;
plying the charitable deduction
2. A domestic community chest, limitation rules. They are private
corporation, trust, fund or foun operating foundations [Sec. 4942],
dation organized and operated and private foundations [Sec. 509
exclusively for charitable, (a)]. Both of these types of charities
religious, educational, scien distribute their funds to public
tific or literary purposes or for charities and thus benefit the
the prevention of cruelty to general public. Donations to this
children or animals, or to foster type of charity are limited to 50% of
national or international the charitable contribution base.
amateur sports competition
The second type of charitable
(but only if no part of its ac organization is the private non
tivities involve the provision of operating charity. This type of
athletic facilities or equip charity does not receive substantial
ment);
support from the general public, but
3. A war veteran’s organization;
from a few individuals. A family foun
4. A non-profit volunteer fire com dation is an example of this type of
pany;
charity.
5. A civil defense organization cre
A third type of charitable
ated under Federal, state, or
organization is the semi-public
local law;
charity. This classification includes
6. A domestic fraternal society
the war veterans organizations,
operating under the lodge
domestic fraternal societies and
system, but only if the contribu
nonprofit cemetery companies.
tion is to be used exclusively
Donations to these latter two types of
for one or more of the charita
charities are limited to 20% of the
ble purposes described earlier
charitable contribution base.
under 2;
7. A nonprofit cemetery company, Classes of Contribution
if the funds are irrevocably dedi Property
cated to the perpetual care of
A distinction is made in the treat
the cemetery as a whole, and ment of contributions depending
not a particular lot or upon the type of property con
mausoleum crypt [Sec. 170 (c)]. tributed. For purposes of the charita
Publication No. 78, the “Cumula ble deduction, property is classified
tive List of Organizations Described into three types:
in Section 170 (c) of the Internal
A. contributions of appreciated
Revenue Code of 1954”, is updated
property which, if sold at the
and revised annually by the Internal
fair market value on the dona
Revenue Service. Three cumulative
tion date, would give rise to
quarterly supplements are also
long-term capital gain; and
published each year containing ad
B. contributions of cash, property
ditions only. This list is not all-in
which has not appreciated in
clusive; it contains only the names of
value, and appreciated proper
organizations whose status has
ty, which, if sold at its fair
been passed on the by the Internal
market value on the donation
Revenue Service. Other organiza
date, would give rise to ordin
tions may also qualify if they belong
ary income; and
C. contributions of property for use
to one of the above classifications.
by a charitable organization.
A distinction must be made be
In
the
case of tangible real or per
tween types of charitable organiza
tions for purposes of applying the sonal property used in a trade or
limitations on the amount of the business, the portion of the gain that
charitable deduction that can be would be taxed as ordinary income
taken in any one year. A public under the depreciation recapture
charity is an organization that rules would be placed in Class B and

Qualified Charitable
Organizations

the balance which would be taxed
under the rules of Sec. 1231 and be
placed in Class A.

Capital Gain Property
When property other than cash is
contributed, (for purposes of taking
the charitable contribution deduc
tion) the value of the property is its
fair market value on the date of con
tribution. Fair market value is
defined as “the price at which the
property would change hands be
tween a willing buyer and a willing
seller, neither being under any com
pulsion to buy or sell, and both hav
ing reasonable knowledge of rele
vant facts” [Reg. 1.170A-1 (c) (2)].
If an individual makes a contribu
tion of property to a public charitable
organization (qualifying as a 50%
organization), and the use of the pro
perty is unrelated to the purpose or
function of the organization, the
amount of the deduction must be
reduced by 40% of the amount of
gain that would have been long-term
capital gain had the property been
sold at its fair market value at the
time of the contribution to the
charity.
The amount of any contribution of
long-term capital gain property
given to a semi-public or private
foundation must also be reduced in
the same way. Prior to the Revenue
Act of 1978, the reduction in the fair
market value of the property was
50% of the amount that would have
been recognized as long-term
capital gain if the property had been
sold. This change in the percentage
of reduction in the fair market value
of capital gain property is effective
for contributions made after October
31, 1978.
Example: On November 15, 1978,
Jones contributes a statue,
purchased before November 14,
1977 for $10,000, to a hospital,
which in turn sells the statue for
$20,000. The amount of the
charitable contribution allowed
Jones is $16,000, the basis in the
property plus 60% of the amount
that would have been recognized
as capital gain had the property
been sold by Jones.
Corporations which make dona
tions to a private foundation not
qualifying as a public charity or to a
public charity that puts the property
to an “unrelated use,” must also
reduce the amount of the contribu
tion of tangible personal property
The Woman CPA, January, 1980/19

according to the amount of gain that
would have been recognized as
long-term capital gain if the property
had been sold at its fair market
value. Prior to the 1978 Revenue Act,
5/8 of the appreciation in property
which would have been recognized
as a long term capital gain was
removed from the fair market value
of the contribution. After the 1978
Revenue Act the applicable deduc
tion is 28/46 of the appreciated
value. This is effective for donations
occuring after October 31,1978.
Example: A corporation donates a
painting to a private foundation
with a market value of $150,000
and a basis of $50,000. The fair
market value must be reduced by
$60,870 (28/46 of $100,000), leav
ing a deduction of $89,130
($150,000 — $60,870).

Ordinary Income Property
If a contribution is made of proper
ty which is usually sold in the normal
course of business, the fair market
value of the property is the amount
that would have been realized in the
usual market of the donor. In the
case where the usual selling price
could not have been reasonably ex
pected to be realized, the fair market
value will be the amount for which
the property could have been sold at
the time of the contribution [Reg.
1.170A-1 (c) (3)]. In addition, con
tributed inventory, which has been
properly allocated to cost of goods
sold, will have a zero basis for pur
poses of computing the charitable
contribution.
All contributions of ordinary in
come property are required to be
reduced by the amount of ordinary
income which would have resulted
had the property been sold at its fair
market value as determined at the
time of the contribution. This would
include:
1. inventories
2. works of art or manuscripts cre
ated by the donor
3. capital assets held less than a
year
4. Sec. 306 stock
5. stock to which Secs. 341 (a)
(collapsible corporations or
1248 (a) (foreign corporations)
applies; and
6. assets used in a trade or busi
ness, but only to the extent that
the gain on sale would have
been ordinary income under the
recapture provisions.
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Example: Susan, an artist donates
one of her paintings which has a
fair market value of $15,000 to a
local art museum. The charitable
deduction allowed will be zero.
Corporate donations of inventory
to a public charity or private opera
ting foundation for use in its exempt
purpose for the care of the ill, the
needy, or infants follow a different
rule. Corporations are allowed an in
creased charitable deduction for this
type of contribution of inventory
items provided they are not
Subchapter S corporations. They
can deduct their basis in the proper
ty plus one-half of the appreciation
in value of ordinary income property,
not to exceed twice the basis of the
contributed property. This rule does
not apply to any amounts con
tributed which are ordinary income
because of the recapture rules.
Example: A corporation donates
inventory with a fair market value
of $2,000 and a basis of $1,000 to a
public charity. The amount
allowed as a charitable deduction
will be $1,500 ($1,000 basis plus 50
percent of the $1,000 appreciation
in value).

50% Limitations on the
Charitable Contribution
Deduction
An individual is limited by a com
plex set of rules to the amount that
can be taken as a charitable deduc
tion in any one year. The general
rule states that contributions are to
be limited to 50% of the contribution
base. The contribution base of an in
dividual is adjusted gross income (or
gross income less the deductions
listed in Sec. 62) computed without
regard for any net operating loss
carryback [Sec. 170 (b) (1) (F)]. This
general limitation applies to all
classes of contributed property.
However, for purposes of computing
this limitation, contributions to
public charitable organizations are
considered before including con
tributions to semi-public and private
organizations and contributions of
property “for the use of” any
organization. Only contributions to
public charities in excess of 50% of
the contribution base can be carried
over for use in later years. Thus, if
contributions are made to semi
public or private charitable
organizations, care must be taken

that this overall 50% limitation is not
exceeded in the year the contribu
tions are made because the con
tribution will be lost as a deduction.

20% Limitation on
Contributions
There is an additional limitation
for contributions made to semi
public and private charities and to
contributions “for the use of” any
chairitable organization. The max
imum deduction allowed for such
contributions is 20% of the contribu
tion base. This limitation can only be
applied after the 50% limit has been
applied, and contributions to public
charities have been used.

Example: An individual with ad
justed gross income of $30,000
computed without regard to any
net operating loss carrybacks,
contributes $8,000 to a public
charity, and $8,000 to a private
foundation. The allowable charita
ble deduction would be computed
as follows:
50% Limitation
Contribution base
$30,000
x .50
50% limit on charitable
deduction

$15,000

Contribution to public
charity

$ 8,000

Contribution to private
charity allowed to the
extent of the 50%
limitation

7,000

Allowed deduction under
$15,000
the 50% limitation
20% Limitation
Contribution base
20% limit on charitable
deduction to private
foundation

Allowable Contribution
Contribution to public
charity
Contribution to private
foundation
Total charitable
contribution allowable

$30,000
x .20

$ 6,000

$ 8,000
6,000

$14,000

30% Limitation on
Contributions
Contributions of capital gain pro
perty are limited to 30% of an in
dividual’s contribution base. This
limitation applies regardless of
whether or not the property is subject
to the 20% limitation or the general
50% limitation. Appreciated capital
gain property contributed to other
than public charitable organizations
will be subject to both the 30% and
the 20% limitation. The order of ap
plying the 30% limitation is the same
as for the 50% limitation. Contribu
tions of capital gain property made
to public charitable organizations
which exceed the 30% limitation can
be carried forward and used in later
years.
Example: A taxpayer with a con
tribution base of $30,000 makes a
contribution of appreciated pro
perty with a fair market value of
$8,000 to a public charity; a con
tribution of $4,000 cash and ap
preciated capital gain property
with a fair market value of $6,000
and a basis of $2,000 to a private
foundation.
Contribution base
$30,000
x .50
50% limit on charitable
deduction
$15,000
Contribution base

20% limit on charitable
deduction
Contribution base

30% limit on charitable
deduction

$30,000
x .20

$ 6,000
$30,000
x .30

$ 9,000

The interaction of these three
limitation rules illustrated in Table 1
is complex and the three steps out
lined in the example above should
be used in applying these rules. Note
that in the Above example, the 50%
limitation is applied and $1,400 of
the amount of capital gain property
to a private foundation is removed,
calculated as follows:
$4,000 cash plus $4,400 appreciated
property ($2,000 basis plus 60% of
the capital gain of $4,000 which
would have been recognized if sold).
Next the 20% limitation is applied to
the remaining contribution to the pri
vate foundation, and another $1,000
capital gain property to a private

Table 1

Application of Limitations

Step 1 — 50% Limitation
Appreciated Property to
Public Charity
Private Charity
a. Cash
b. Appreciated Property

Charitable
Donation

Step 2 — 20% Limitation
Private Charity
a. Cash
b. Remaining appreciated
property

Step 3 — 30% Limitation
Appreciated property
to Public Charity
Remaining appreciated property
to Private Charity

Allowable Charitable Contribution:
Appreciated property to public charity
Cash to private charity
Appreciated property to private charity

foundation is removed from the
allowable charitable deduction.
Finally, the $8,000 capital gain pro
perty to a public charity and the re
maining $2,000 capital gain dona
tion to the private charity are added
together for purposes of applying the
30% limitation for capital gain pro
perty. This illustrates the rule that
when applying the 50% and 20%
limitations, property to which the
30% limitation applies is considered
after all other contribution limita
tions.
There is an election available for
contributions of capital gain proper
ty to public charities which ordinarily
would be limited by the 30% limita
tion. The fair market value of the pro
perty can be reduced by 40% of any
long-term capital gain which would
have been recognized if the proper
ties had been sold and the property
can be included under the 50%
limitation. The election must be
made on the tax return for the elec
tion year and once made is binding
[Sec. 170 (b) (1) (D)]. Any charitable

$ 8,000
4,000
4,400
$16,400

Limitation

Value of
Charitable
Donation
Remaining
After
Applying
Limitation

$15,000

$ 8,000

$15,000

4,000
3,000
$15,000

$ 6,000

$ 4,000
3,000
$ 7,000

$ 6,000

$ 4,000
2,000
$ 6,000

$ 8,000

$ 9,000

$ 8,000

2,000
$10,000

$ 9,000

1,000
$ 9,000

$ 8,000
4,000
1,000
$13,000

contribution carryover from a capital
gain from a prior year must be
recomputed using this election, even
if no election was made in the prior
year. Before making the election to
reduce an otherwise allowable
charitable deduction by 40% of the
appreciated value, an analysis must
be made as to the probability of a
charitable deduction carryover of
the full amount under the 50% limita
tion being used during the next five
years. In addition, one must compare
the total tax reductions likely under
both alternatives based on the
marginal tax rates of the current and
carryover periods.

Carryover of Excess
Contributions
Contributions to public charities
which exceed the 50% limitation
may be carried over to the next five
years or until used. Any unused
donation of capital gain property do
nated to a public charity and subject
to the 30% limitation can also be
carried forward to the next five years.
The Woman CPA, January, 1980/21

The capital gain property carryover
will retain its character and be sub
ject to the 30% limitation in the five
succeeding years or until used. Pro
perty which is capital gain property,
but on which an election has been
made to reduce the fair market value
of the property by 40% of the ap
preciation in the property, will not be
subject to the 30% limitation if it
becomes a carryover contribution. In
this case the election made in the
year of contribution will be used
when accounting for the carryover
deduction. Note that where an elec
tion was not made in the prior year,
but is made in the current year, the
carryover must be recomputed as
though the election had been made.
The appreciation is reduced as
though the election had been made
in the prior year and the remaining
contribution is further reduced by the
amount actually deducted previously
as a charitable contribution deduc
tion to determine the amount of car
ryover available.
When there are charitable con
tribution carryovers from prior years
and the taxpayer does not itemize
deductions in a subsequent year, the
carryover charitable contribution
deduction will be deemed to have
been utilized to the extent that it
would have been used if the taxpayer
had itemized.
Example: Taxpayers Jane and Jim
Adams have an unused charitable
contribution deduction of $500
made to a public charity in 1978. In
1979 the Adams do not itemize
deductions because they do not
exceed their zero bracket amount.
In 1979 their charitable contribu
tions were $2,000 and their con
tribution base was $30,000. The
$500 charitable contribution car
ryover from 1978 will be deemed to
have been used in 1979 since it
does not exceed 50% of their con
tribution base. None will be availa
ble to carryover into 1980.

Corporate Limitations
Unlike the complex limitation rules
applicable to charitable contribu
tions made by an individual, the
limitation governing a corporation is
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simply 5% of its taxable income
before certain deductions, irrespec
tive of the type of contribution or the
donee [Sec. 170 (b) (2)]. For pur
poses of computing the charitable
contribution base for corporations,
taxable income is to be computed
before the deduction for charitable
contributions [Sec. 170], the special
deduction for dividends received
from other corporations, [Secs.
241-247] any net operating loss car
ryback to the taxable year [Sec. 172],
and the special deduction for
Western Hemisphere Trade Cor
porations [Sec. 1212 (a) (1)]. It is in
teresting to note that for corpora
tions, capital loss carrybacks and
operating loss carrybacks are ac
corded the same treatment and are
not used to adjust the contribution
base. This is not true, however, when
the capital loss or operating loss is
carried forward. In this case, they
will both be used in arriving at a con
tribution base on which to apply the
5% limitation.
Subchapter S corporations are
allowed a charitable contribution up
to 5% of taxable income just as or
dinary corporations. They are unlike
partnerships in this regard. A
partnership may make a charitable
contribution, but the deduction will
be passed through to the partners
and be subject to the charitable con
tribution limitations of an individual.
Trusts and estates may make
unlimited charitable contributions
from their gross income [Sec. 642
(c)].
Where both a charitable contribu
tion carryover and a net operating
loss carryover occur in the same
year, taxable income must first be
reduced by the charitable contribu
tion carryover, before applying the
operating loss carryover.
Example: A corporation with taxa
ble income of $30,000 has a
charitable contribution carryover
of $3,000, and a net operating loss
carryover to the extent of the 5%
limitation ($30,000 - $1,500), and
then the net operating loss car
ryover will be applied. Taxable in
come will be zero, and there is a

$1,500 charitable contribution car
ryover, of $35,000. Taxable income
will first be reduced by the charita
ble contribution carryover, and, a
$6,500 net operating loss car
ryover, provided that the time
limitations on these carryovers
have not expired.
The charitable contribution car
ryover of an acquired corporation is
one of the tax attributes available to
an acquiring corporation under Sec.
381 (c) (19). The 5% ceiling on
charitable deductions and five year
limit on availability for carryover will
apply. The acquiring corporation
must include the number of years the
deduction was available to the ac
quired corporation in applying the 5
year rule for eligibility of the car
ryover.

Summary
The charitable contribution is
limited by the type of property do
nated, class of organization
benefited by the gift, and the con
tribution base of the donor. A series
of complex rules has been
developed that limits the amount of
charitable contribution that can be
taken in any year by individuals and
corporations. Changes in the limits
placed on appreciated capital gain
property made in the 1978 Revenue
Act allow for an increased charitable
deduction for this type of property.
Anyone considering a large charita
ble donation, or an accountant ad
vising a client, should make sure
that the maximum tax benefit will be
available to the donor while ac
complishing the intended purpose of
the gift.
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